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Homebuyer Tax Credit and Operating Loss Rules Liberalized

By Jay Trien, CPA, Esq., CM&AA-Senior Partner

The “Worker, Homeownership, and Business Assistance Act of 2009,” signed into law on November 6, extends and generally liberalizes
the first-time homebuyer tax credit, making it a much more flexible tax-saving tool. The new law also provides an election to all U.S.
businesses to carry back Net Operating Losses.

Trien Rosenberg The new law makes four important changes to the homebuyer credit
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Do you know what your

competitors are up to?

There are many ways of finding out ...

It's a safe guess that most business owners are
a competitive sort. Very few, if any, companies
have no discernible competition, and staying
ahead of those rivals is part of the challenge —
and thrill — of owning a business.

Do you know what your competitors are up to?
You may catch wind of some of their more major
efforts, but knowing the smaller details can help,
too. Fortunately, there are many ways of finding
out what your rivals are doing.

19 These days, every company
has a Web site chock full
of background information
and product and service

descriptions. 99

Boot up your computer

Years ago, public companies may have had annual
reports, but many private businesses had little
more than the odd marketing pamphlet. These
days, every company has a Web site chock full of
background information and product and service
descriptions, and, in some cases, detailed indica-
tions of where the business is headed.

You might also check into what and how your
competitors are doing in the ever-expansive world
of online social networking. Many companies are
represented on sites such as Facebook, Twitter and
LinkedIn. And there’s nothing stopping you from
perusing their profiles and even interacting with
them to gain information.

To find the type of information that doesn’t appear
on company Web sites, you could try online research

companies. For example, Lexis.com can search for
liens (including tax liens) on competitors’ property.
It can also disclose financing sources and the nature
of assets competitors have pledged as collateral.
And don't forget credit-reporting agencies such

as Dun & Bradstreet. These generally provide finan-
cial data, management and ownership information,
and payment histories.

Don’t neglect the tangible world, either. That rival
company'’s catalog that you've been pitching in
the recycling bin could have a wealth of useful
information. And be sure to subscribe and pay
careful attention to periodicals that cover your
industry. (Read the ads, too. That's where your
competitors may show up.)

Pick up the phone

In some cases, keeping tabs on your rivals may

be as simple as talking to them. Here's how it




Something else to get from competitors: Employees

Competing with rival companies can inspire some great ideas and invigorate you and
your staff to go the extra mile. But you may be able to get something else from your
competitors as well: employees. With so many businesses laying off workers, now may
be the time to pick up some A-list staffers from your rivals and, if necessary, lay off C-list
employees who are dragging down your company.

Obviously, you'll need to know whom to look for on your competitors’ staffs should layoffs
occur. And it's here that doing some intelligence gathering on your competitors beforehand
(see main article) can really pay off. Trade shows, conferences, professional meetings and
educational programs are often good neutral places to seek out experienced workers who

may be looking for a new team.

Naturally, you need to be sure to steer clear of legal entanglements, so consult your attor-
ney before undertaking any such effort. For instance, you'll need to make sure any potential
hire isn't restricted by a noncompete agreement. And, when it comes to letting go of your
own C-listers, exercise similar discretion. Know your legal risks beforehand and undertake

any chosen terminations with care and caution.

might work: Assign several staff members to

each of your major competitors. Then ask your
employees to call them and buy some products

or services, or at least inquire about them. This
practice, often called “competitive shopping,”
provides an insider’s view of how your competitors
serve their customers. Instruct your employees to
note things such as:

O Customer friendliness,

O Knowledgeability,

O The amount of time callers are put on hold, and
O Responses to challenging questions.

Also scrutinize the products or services you receive,
as well as the bills or invoices. Then you can react.
For example, you might learn that one of your
competitors is charging its customers hidden fees.
In response, you could launch an ad campaign
promoting your own hidden-fee-free billing
practices and grab part of their market share.

Check out a trade show

Understandably enough, you probably wouldn’t
be comfortable walking through your toughest

competitor’s front door, marching into the office of
one of its representatives and unleashing a barrage
of questions. But you can, essentially, do just that
at a trade show.

Companies use these events to announce and
promote new business strategies — including
products, services, and mergers and acquisitions.
Moreover, many companies don't provide exten-
sive training for their exhibitors, simply telling them
to be friendly.

You might even openly announce who you are

and engage your rival's trade show rep in a bit

of spirited debate. Why are your products/services
better? At minimum, walk by a competitor’s

booth and pick up copies of its collateral and sales
materials to pass along to your marketing team.

Increase your awareness

In an effort to save the best cliché for last, here
goes: Knowledge is power. The more you know
about your competitors, the better you'll be able
to anticipate their moves as well as create your
own countermoves and proactive measures. Start
increasing your awareness today — your future
success depends on it. ¢



Solo 401(k)s offer singular advantages

For self-employed individuals and owners of
certain small businesses, several retirement
plan options, are available. One option that
offers a number of singular advantages is the

Solo 401(k).

High contribution limit

A Solo 401(k) is a type of profit-sharing plan
designed for just one person. Perhaps its biggest
advantage is that it may allow you to contribute
more than you could to other defined contribution
plans, such as a Simplified Employee Pension (SEP)
or a traditional profit-sharing plan.

Specifically, you can fund a Solo 401(k) with a
salary deferral of as much as 100% of the first
$16,500 (for 2009) of your compensation, just as
you could with an ordinary 401(k). But you also can
make an “employer” profit-sharing contribution

of up to 25% of compensation or, if you're a sole
proprietor, 20% of your self-employment income
(not including the salary deferral).

49 A Solo 401(k) may allow
you to contribute more than
you could to other defined
contribution plans. 99

The maximum contribution limit — combining

both the salary deferral and the employer profit-
sharing contribution — has gone up to $49,000 in
2009, with an additional “catch up” contribution of
$5,500 for those age 50 or older.

Let's look at an example. Say your self-employment
income is $100,000 in 2009. In this case, you

could make a 401(k) salary deferral contribution

of $16,500, plus contribute 20% of the $83,500
balance, or $16,700. This total of $33,200 is far
greater than the $20,000 available with just

a traditional profit-sharing or SEP plan.
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Bear in mind, however, that, as self-employment
income increases, the contribution limit advantage
of a Solo 401(k) over SEPs and regular profit-
sharing plans is reduced and eventually eliminated.
This is because the $49,000 maximum applies to all
three — except in the case of taxpayers age 50 or
older, where the $5,500 catch-up contribution still
gives Solo 401(k)s an advantage over SEPs, which
don't allow this additional amount.

Additional pluses

Another attractive feature of Solo 401(k)s is their
flexibility. You aren’t committed to contributing a
particular amount each year. So, in bad years you
can reduce your contributions if you need to.

Additionally, if you have another retirement plan in
place, you can likely roll it over to the Solo 401(k)

so you have only one plan to manage. And you can
control your investments by choosing self-directed
funds with a reputable custodian. You can even hold



life insurance, real estate or other nontraditional
investments within the plan.

Still another intriguing aspect of Solo 401(k)s is the
potential availability of plan loans. Participants can
borrow up to 50% of the account balance, up to a
maximum of $50,000. Just remember that you must
repay the loan with level payments made at least
quarterly based on a market rate of interest, and
the interest paid generally won't be deductible.

Something to consider

Solo 401(k)s have other limits as well. Perhaps the
most significant is that you can’t set one up if you
have employees who'd be eligible to participate in a
“qualified” retirement plan. You'd then need a 401(k)
plan that covers them as well. Nonetheless, many
self-employed individuals and owners of very small
businesses have put these plans to good use in recent
years. So they're absolutely worth considering. ¢

Handle life insurance with care
to protect proceeds from taxes

If you're like many Americans, you own life
insurance policies to provide for your loved
ones after you're gone. Life insurance can also
help you achieve other estate planning and
business planning goals. Unfortunately, keep-
ing life insurance proceeds free of income and
estate taxes can get complicated. Let's look at
some ways you can protect them.

Look into an ILIT

If you own an insurance policy on your life, the
proceeds will be included in your estate and pos-
sibly subject to estate taxes, even if you designate
someone else as the beneficiary. To avoid this
outcome, consider using an irrevocable life
insurance trust (ILIT) to own the policy.

For this strategy to work, you can't retain

any incidents of ownership in the policy,

such as the right to change beneficiaries

or borrow against the policy’s cash value.
Your cash contributions to the trust to cover
premium payments are considered taxable
gifts, and a gift tax return may be required.
But with proper planning you can minimize or
even eliminate gift taxes.

When creating an ILIT, watch out for the three-year
rule, which, subject to certain exceptions, will draw
the proceeds back into your estate if you transfer an
existing policy to an ILIT less than three years before
you die. You can sidestep the rule, for instance, by
having the trust purchase the existing policy from
you for the policy’s full fair market value, or by
having the trust buy a new policy on your life.
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Create the right buy-sell agreement

If you're a shareholder in a closely held C corpo-
ration with a buy-sell agreement funded by life
insurance, the way the agreement is structured
has significant tax implications. If it's a redemption
agreement, in which the corporation owns
policies on the shareholders’ lives and uses

the death benefits to buy back their shares, the
insurance proceeds may trigger the corporate
alternative minimum tax (AMT).

A cross-purchase agreement, in which each share-
holder buys policies on the other shareholders’
lives, avoids this AMT risk. It also gives the remain-
ing shareholders the advantage of an increased
basis in the acquired shares, which, of course, will
reduce any gain and the corresponding income tax
liability on a subsequent sale of those shares. The
number of policies involved in a cross-purchase
agreement can make them somewhat unwieldy, but
the potential tax advantages often outweigh the
administrative burden.

Avoid “for value” transfers

The transfer-for-value rule creates an exception to
the general rule that life insurance proceeds are
income-tax free to the beneficiary. Under the rule,
if you transfer a policy or an interest in a policy for
valuable consideration, the proceeds may become
taxable to the extent they exceed any consideration
or premiums paid by the transferee. And transfers
aren’t limited to sales: In certain circumstances,

a simple change in beneficiary designations can
trigger the rule.

The purpose of the rule is to deter speculation

in insurance policies, but its language is broad
enough to encompass seemingly legitimate trans-
actions. For instance, if you transfer a policy to
your child in exchange for his or her agreement
to pay the premiums, you'll trigger the transfer-
for-value rule.

There are several exceptions to the rule, including
a transfer to a grantor trust, a partnership or corpo-
ration in which you're a partner or shareholder, or
one of your partners. But there’s no exception for
transfers to a co-shareholder. So if you and another
shareholder exchange policies on each other’s lives,
the proceeds from each policy will be taxable.

19 If you own an insurance

policy on your life, the
proceeds will be included in
your estate and possibly
subject to estate taxes, even
if you designate someone
else as the beneficiary. 99

Plan carefully

Without careful planning, life insurance proceeds
can be subject to estate taxes, income taxes or
both. The result? Your loved ones may receive only
a fraction of the benefits you originally planned

for them. Work with your financial or tax advisor

to ensure the goals you desired when you first
purchased life insurance are actually met. ¢



3 savvy year end

tax planning moves for businesses

Given the state of the economy over the past
year, tax planning is more important than ever.
Here are three savvy year end moves to consider:

1. Time income and deductions for best results.
To time things right tax-wise, you need to project
what tax bracket your company will be in next year.
If it appears you'll land in a higher one, accelerating
income into this year can save you taxes because
you'll be taxed at the lower rate.

Conversely, if you believe you'll wind up in a
lower tax bracket next year, deferring income

will save taxes. Even if you expect to be in the
same bracket, deferring income may be beneficial
because it allows you to also defer taxes.

If your business uses the cash method of account-
ing, you can defer income by delaying billing
notices as you approach year end. If you use the
accrual method, you can delay shipping products
or delivering services until the new tax year, as long
as you're careful not to disrupt customer relations.

2. To the extent possible, defer tax on advance
payments. Do your customers make advance pay-
ments for products or services that aren’t delivered
or performed until a later year? (Examples may
include license fees, subscriptions and warranty

contracts.) If so, you may be able to defer some of
the tax on that income.

Under the tax code, you may defer tax on

advance payments to the extent they're reported
as deferred revenue on your audited financial state-
ments or are otherwise substantiated in accordance
with IRS rules.

3. Look to increase your basis. Many shareholders
in S corporations assume that they can deduct
their share of the company's losses. But that
deduction is limited to their tax basis. Thus, if
you're an S corporation shareholder, ensure you
have sufficient basis in your stock by year end to
deduct any losses. Your tax basis is adjusted each
year, increasing for income recognized, loans or
capital contributions, and decreasing for losses
recognized, distributions or loan repayments.

If you anticipate a business loss this year and your
tax basis is insufficient, you can boost your basis

by increasing your capital contributions or making

a loan to the corporation by year end. The corpora-
tion might also make a deemed dividend election
on its 2009 federal income tax return. (Caveat: The
latter technique is available only if the business
previously operated as a C corporation and

has accumulated earnings and profits from its

C corporation years.)

The tax basis rule also applies to other “pass-
through” entities, including partnerships and
limited liability companies (LLCs). But it's generally
a bigger obstacle for S corporations because

a shareholder’s basis isn't increased by corporate
debt, while a partner or LLC member may

be entitled to a share of the entity’s debt
obligations.

The good news is that you may carry forward
any disallowed deduction to future years. Also
bear in mind that the rules regarding deduction
of losses are complex and there are other areas
to consider, including passive activity and
at-risk rules. ®

This publication is distributed with the understanding that the author, publisher and distributor are not rendering legal, accounting or other professional
advice or opinions on specific facts or matters, and, accordingly, assume no liability whatsoever in connection with its use. ©2009 MTCfal09
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Homebuyer Tax Credit...continued from page one

2. The homebuyer credit may be claimed by existing
homeowners who are “long-time residents.” For purchases
after November 6, 2009, you can claim the homebuyer
credit if you (and, if married, your spouse) maintained the
same principal residence for any 5 consecutive year period
during the 8-years ending on the date that you buy the
subsequent principal residence. There’s no requirement
for your current home to be sold in order to qualify for a
homebuyers credit on the replacement principal residence.
Thus, the replacement residence can be bought to beat the
new deadlines (explained above) before the old home is
sold. You can hold on to your prior principal residence in
the hope of achieving a better selling price later on.

The maximum allowable homebuyer credit for qualifying
existing homeowners is $6,500 ($3,250 for a married
individual filing separately), or 10% of the purchase price
of the subsequent principal residence, whichever is less.

3. The homebuyer credit is now available to higher income
taxpayers. For purchases after November 6, 2009, the
homebuyer credit phases out for individuals with adjusted
gross income between $125,000 and $145,000 and for those
filing a joint return, between $225,000 and $245,000.

. New home-price limit for the homebuyer credit. For
purchases after November 6, 2009, the homebuyer credit
cannot be claimed for a home if its purchase price exceeds
$800,000 by even a single dollar. The new purchase price
limitation applies whether you are buying a first-time
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principal residence or are a qualifying existing homeowner
purchasing a replacement principal residence.

For purchases after November 6, 2009, the homebuyer
credit can’t be claimed by a taxpayer who can be claimed
as a dependent by another taxpayer for the tax year of
purchase. It also can’t be claimed for a home bought from
a person related to the buyer or the spouse of the buyer,
if married. You can treat a qualifying principal residence
bought in 2010 (before the new deadlines) as having
taken place on December 31, 2009, and file an original or
amended return for 2009 claiming the credit for that year.

Net Operating Loss Carryback

The new law provides an election to all U.S. businesses to carry
back Net Operating Losses (NOLs), up to five years but with a
50-percent income limit on NOL offsets in the fifth year.

The new election is available for NOLs incurred in either 2008 or
2009, but not for both years. However, an eligible small business
that elected under the 2009 Recovery Act to carryback 2008 NOLs
may make the election for an additional year, enabling the qualified
small business to carry back NOLs from both 2008 and 2009 for up
to five years.

Please call us today for details on how to navigate through the
twists and turns of this new home buyer credit or how to use the
revised NOL carryback election.





